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Introduction

This addendum supplements the Chairman's Working Document BR/GT 1/10/69 dated
12 August 1969, only part of which was discussed during the 3rd Working Meeting
of 24/28 November 1969, by presenting a few comments on the proposals. it
contained on Articles 153 to 173 and 180, and by putting forward proposals

on Articles 174 to 179 and 181 to 217, examination of which had been deferred
"in that document.

The Articles referred to hear the o0ld numbers of the 1962/65 Preliminary Drafts.

Where these Articles refer to Articles of the 1970 First Preliminary Draft, however,
the new numbering of the 1970 First Preliminary Draft has been used.
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1962 Draft indicates the Draft Convention relating to a buropean
Patent Law, drawn up by the EEC "Fatents" Working
Party, and published in 1962. .

1965 Draft indicates the 1962 Draft, updated to take into account
the amendments contained in the EEC "Patents" Vorking
Party's working document 2335/IV/65 of 22 January 1965.

First Preliminary Draft indicates the First Preliminary Draft of a Convention
Establishing a European System for the Grant of Patents .
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+ in the column headed "Chairman's indicates that the text on the left-hand
proposal'" page is adopted without amendment.
-—-=- under the text in the column headed indicates that the text thus underlined
11962 Draft" ' has been deleted in the column headed
"Chairman's proposal'’
under the text in the column headed indicates that the text thus underlined is

new in relation to the 1962 Draft. Completely
new paragraphs, however, have not been
underlined.

"Chairman's proposal"

BR/GT I/46 e/70 rti/RT/cm



Note:

Articles 153 to 173

Common procedural provisions of the European Patent Office

The Chairman would point out that the proposals for Articles 153 to 173 contained in Working Document .
BR/GT I/10/69 should be examined with due regard to the following amendments:-

1. The references in these Articles fo other Articles should be brought into line with the new
numbering of the First Preliminary Draft.

2. Article 158a should be extended to cover opposition proceedings.

3, In accordance with the Swedish delegation's proposal of 20 November 1969 (BR/GT 1/25/69); Article
162 should be supplemented by a paragraph 4 which could be worded as follows:-

(4) The provisions of paragraph 1 shall not prevent the European Patent Office from communicating
the following bibliographic data to third parties, or from publishing such data: ‘

(a)
(b)
(c)
(a)
(e)
/Tf)

In the Chairman's view,

Number of the European patent applicationj

Date éf filing of the European patent application;

Name of applicant;

Description of the inventionj

Contracting States designated in accordance with Article 67;

Classification code of the European patent application;7

disclosure of the information referred to under (e) is éermissible according to

Article 30 (2b) of the final version of the PCT as regards regional patent offices. However, the information
referred ‘to under (f) is shown in brackets because it is not mentioned in Article 30 (2b) of the final version

of the PCT,

The amendment to Article 60 (a) /61(a)7 of the First Preliminary Draft proposed by the Swedish delegation in
connection with the addition of a paragraph 4 to Article 162 can probably be dispensed with if all the data
mentioned in Article 162 (4) are entered in the Register of HEuropean Patents as should be provided for by

" the Implementing kegulations to Article 59 (60).
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k, Article 164, paragraphs 1 and 2, should be extended to cover opposition proceedings.

5. Because of the introduction of belated opposition, Article 172 (2) second sentence,
of the 1965 Draft should be included in the First Preliminary Draft, subject to
the words "Upon conclusion of the proceedings" be replaced by the wordb "During
the opposition period and, if necessary, up to the conclusion of opposition
proceedings'. ' :

6. Article 173: the Implementing “egulations should ensure that the European Patent
Office is empowered to require special authorisations.
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PART X
PROCEDURE IN INFRINGEMENT AND OTHER CIVIL PROCEEDINGS
Articles 174 to 184

Notes

The proposal made by the Chairman in work1ng document BR/GT I/10/69 as regards
these Articles is maintained.
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PART XI

TRANSITIONAL PROVISIONS
| CHAPTER I
TRANSITIONAL AND GENERAL PROVISIONS

Article 185
Meetings of the Administrative Council

Notes

The drafting of this provision comes within the competence of Working Party IT.
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N Article 186 . e

.
Progressive expansion of the field of activity of the buropean Patent foice

1962 Draft

(1) Applications for European patents shall not be accepted before the day on which the

European Patent Office opens. To begin with, the acceptance of patent applications shall be

restricted to certain technical fields subsequently to be progressively extended to other
fields.

(2) The date of the opening of the European Patent Office and the technical fields for
which applications for European patents will be accepted shall be fixed by the éxdministratiVe

Council7on the recommendation of the President of the European Patent Office.

(3) The technical fields for which applications for Luropean patents will be accepted shall
be fixed with reference to the International Classification referred to in Article 62.
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Article 186

Progressive expansion of the field of activity of the European Patent Office

Chairman's proposal

(1) Appllcatlons for European patents may

Notes:

be filed from the day the European Patent Office 1.
opens. ns. The processing of patent applications

may to begin with be restricted to certain areas

of technology and subsequently be progressively
extended to other areas,

(2) The date of the opening of the European
Patent Office and the areas of technology for
which applications for European patents may be
processed shall be fixed by the Administrative
Council on the recommendation of the President
of the Buropean Patent Office.

(3) - transferred to the Implementlng
‘Regulations -

(4) . If a European patent application cannot
be processed within /Ehree7months from the day it
has been filed, because it relates either wholly
or in part to an area of technology not yet
admissible, pursuant to paragraph 1, the Luropean
Patent Office shall inform the applicant accordingly
that the application shall be deemed to .have been
withdrawn for this reason upon receipt of this
notification, and shall advise him to prioceed
accordingly to Article 124. Any fees paid, with the
exception of the filing fee, shall be refunded.

The background to the proposed amendments is as
follows: the "Patents" Working Party, at its last
meeting in October 1¢6L4, decided to delete Articles
189 to 193 concerning joint filing for the grant of
national patents and to provide in their place the
possibility of converting such Patent applications,
which may either wholly or partly concern an area

of technology in which the European Patent Office
does not yet examine (Minutes of the 15th meeting of
the "Patents'" Working Party, 7 December 196k, '
11821/1V/6k4, pages 36 and 37). The Netherlands
delegation, which had been asked to draw up the
appropriate provisions (pp. 37 and 70 of the above
Minutes), was unable to submit any recommendations
because work on the 1965 Draft was suspended. The
amendments proposed by the Chairman, and in particular
the newly proposed paragraph 4, represent an attempt
to give effect to the earlier decisions.

The previous paragraph 3, suitably adapted, should
be included in the Implementing Regulations, since

‘the provision concerning the patent classification

to be adopted by the Luropean PPatent Office has also
been transferred to the Implementing Regulations
(cf. footnote 1 to Chapter IV, under Article 59 (60)
of the First Preliminary Draft).
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Article 187

First accounting period of the European Patent Office

Notet

'The drafting of this'provision comes within the competence of Working Party iv,

BR/GT I/46 e/70 rti/RT/bm.
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Article 188

[
Preliminary national filing

i962 Preliminary Draft

(1) Each Contracting State may prescribe that persons ordinarily resident or having their
‘registered place of business on its territory may not file an application for a buropean patent
except where that application is based on one or more applications for national patents filed
in the said State and constituting first filings within the meaning of Article 4 of the Paris
Conventlon for the Protection of Industrial Property. This stipulation shall not apply to persons
who, at the time of their first filing, were not ordinarily resident or did not have a registered
" place of business in the territory of that State. :

(2) A Contracting State making use of the reservation referred to in paragraph 1, shall
notify the European Patent Office accordingly.

(3) The application for a European patent may only relate to the invention which forms the
subject of an application or applications for a national patent or patents. .

(4) At the request of the European Patent Office, and within a period prescribed by the
latter of at least four months after the date of filing of the application for a European
patent, the application shall submit to the Office the documents referred to in Article 74,
paragraph 2. If these documents are not submitted in due time, the Lxamining Section shall
refuse the application for a European patent. Article Zzlkgggabraph 1, 3 and % shall apply
correspondingly.  TTUTmmmmoTammmmommamommmmes

_ (5) If the provision laid down in paragraph 3 has not been complied with, Articles 100 and
127 shall apply to the confirmation of a provisional kuropean patent and to the revocation of a
final European patent.
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ey ' Alrvlilecle 100 A

Prelminary national filing

Chairman's proposal

(1) + Note:
The Chairman would suggest considering whether
this provision, originating from the 1962 Draft,

should be retained or whether it might not be

better to delete it. .

(2) +

(3) +

(%) + (75; 78, paragraphs 2, 4 and 5)

(5). deteted -~
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CHAPTER
JOINT FILING FOR THE GRANT
Articles 189

Notes

This group of Articles in the 1962 Draft
at their last meeting (cf. Note 1 to the
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II
OF NATIONAL PATENTS

to 193

was deleted by the "Patents" Working Party
Chairman's proposal on Article 186).
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Chairman's proposal

delete
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CHAPTER III
SIMULTANEOUS PROTECTION GIVEN
BY EUROPEAN AND NATIONAL PATENTS ‘

Articles 194 to 205

Notez:

As the question of simultaneous protection
is a matter for the national laws of the.
Contracting States according to Article 6
of the First Preliminary Draft, it is un-
necessary to include relevant provisions

here.,
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PART XII
FINAL PROVISIONS

Article 206

- Application to national utility models

1962 Draft

The provisions of this Convention which relate to applications for national patents
filed and to national patents granted in the Contracting States, shall equally apply to
national appllcatlone for utility models or to utility models deposited or reglstered in
the Contractlng States.
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PART XII
FINAL PROVISIONS

Article 206

Application to national utility models

Chairman's recommendation

The provisions of this Convention which Notet
relate to applications for national patents
filed and to national patents granted in the

‘Contracting States, shall equally apply to
applications for national utility models and
to utility models deposited or registered in
the Contracting States,

The proposed amendment is purely
of an editorial nature.
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Article 207 4
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1962 Draft

(1) A European patent published on or after the priority date of an application for a
national patent, but having an earlier priority date, shall be deemed in each of the
Contracting States, in regard to such application or to the national patent granted in respect

thereof, to be the equivalent of a national patent based on an earlier filing.

(2) If the law of a Contracting State provides for the grant of compulsory licences on
earlier patents in favour of subséquent dependent patents, those provisions shall also apply
in favour of Buropean patents. .
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The European patent application as a prior national right

Chairman's proposal

(1) A European patent application
publisnea on or after the priority date of
an application for a national patent, but
having an earlier priority date, shall be
deemed in each of the Contracting States,
in regard to such national application
or to the patent granted in respect thereof,
to be the equivalent of a national patent

"(2) -~ deleted -
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Note:

The 1962/65 Drafts, which provided for a Community
patent, dealt in Article 137 in particular with

the grant of compulsory licences in respect of an
earlier Luropean patent in favour of a later national
patent. Article 207 (2) of the 1962/65 Drafts was,
according to the principle of reciprocity, to make
provision for the reverse case, i.e. the grant of a
compulsory licence in respect of an earlier national
patent in favour of a later Buropean patent (Hinutes of
the 5th meeting of the "Patents" Working larty, 22 May
1962, 3076/1v/62, page 72).

Corresponding provisions for the Community patent, as
provided for in the First VFreliminary Draft of the Second
Convention, will be found in Articles 6& and 9% (3) of the
latter. ‘

In so far as the European patent granted on the basis of the
1st Convention is a bundle of patents, a provision similar
to that of Article 207 (2) of the 1962/65 Drafts would

seem superfluous, as the possibility of granting licences

dependent on carlier national patents should exist under

the terms of Article 2 (2) of the First Preliminary Draft.
Should such a possibility not be aflorded by tLhe terms of
Article 2 (2) of the First Preliminary Dralft, it would probably
be better suitably Lo wamend article ¢ (&) rather Lhan relain the

provision ol article 207 (2) of the 19062/65% Eralts ot this point






Articles 208 to 217

Notet

The drafting of these provisions comes within the competence of Working Party TII.
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